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Overcoming Barriers to Win-Win
Smoothing the deal process
The ultimate aim in any deal is for both parties to walk
away feeling satisfied. A situation otherwise known as
win-win.

diﬀerent culture. Certain cultures will prefer negotiators
that take a calm, straightforward approach, while others
will be receptive to more elaborate methods.

This applies to anything in life, whether it is choosing a
new sofa, buying a house or completing the acquisition
of an entire business. In all instances, both the buyer

The one thing that does seem to resonate across the
globe is the need to build trust through face-to-face negotiation and to approach deals in an open, honest fashion.

and seller hold positions they ideally want to maintain. If
either is made to move too far from that position they will
become dissatisfied and the deal will likely fail.
In more complex deals, skilled negotiators are employed
by both sides to manage the diﬃcult task of ensuring that
both parties get what they want.
Negotiation techniques can be crucial to maintaining
momentum in a deal process, influencing the other side
to consider a particular viewpoint. These techniques
range in style and nature from employing expert teams,
to exhibiting specialist knowledge and they can also be
subtle, such as the use of humour to defuse tension or
varying the tempo of correspondence. The actions of
negotiators can also be responsible for killing deals,
particularly if egos or emotion become involved.
The job is diﬃcult, but made harder in a cross-border
situation where cultural diﬀerences throw another element
into the mix. Seemingly innocuous actions or comments
can prove fatal to a deal if viewed through the optic of a

This Virtual Series taps the expertise of experienced
cross-border negotiators used to getting complex deals
over the line under pressure. They share their knowledge
of the most eﬀective negotiation techniques they use and
expand on the actions and attitudes that are least useful.
They also discuss tried and tested ways of overcoming
obstacles in the path of deal completion, explaining why
those techniques work and the lessons they have learnt
overcoming diﬃcult situations.
Finally, our experts will also share deal anecdotes from
either end of the success spectrum, demonstrating how
easily things can go wrong if barriers to win-win become
insurmountable.
We will hear from IR Global members in the UK, The Netherlands, Germany, USA, Spain, Belgium, New Zealand,
Finland and Italy.

The View from IR
Tom Wheeler
MANAGING DIRECTOR
Our Virtual Series publications bring together a number
of the network’s members to discuss a diﬀerent practice
area-related topic. The participants share their expertise
and oﬀer a unique perspective from the jurisdiction they
operate in.

Each discussion features just one representative per jurisdiction, with the subject matter chosen by the steering
committee of the relevant working group. The goal is to
provide insight into challenges and opportunities identified by specialist practitioners.

This initiative highlights the emphasis we place on collaboration within the IR Global community and the need for
eﬀective knowledge sharing.

We firmly believe the power of a global network comes
from sharing ideas and expertise, enabling our members
to better serve their clients’ international needs.
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Steven De Schrijver is a partner with the
Belgian law firm Astrea. He has 25 years of
experience advising large Belgian and foreign
technology companies, as well as innovative
entrepreneurs on complex commercial agreements and projects dealing with new technologies. His expertise includes e-commerce,
software licensing, website development and
hosting, privacy law (including GDRP implementation), IT security, technology transfers,
IT outsourcing, cloud computing, drones and
robotics

Shai Kuttner has extensive experience in
cross-border mergers & acquisitions, as well
as finance and investments transactions. He
has close ties with multinational companies in
Europe, Israel and the United States.

Urs Breitsprecher specialises in M&A, restructuring, tax and commercial law. He is a dual
qualified lawyer in England & Wales and Germany, obtaining a law degree from University
College London and a diploma in European
Law from the University of Wales.

Steven has also been involved in several
national and cross-border transactions in the
IT, media and telecom sectors.
Steven is the Belgian member of EuroITCounsel. He is also a board member of ITechLaw
and IFCLA. In 2012, 2014 and 2017, he was
awarded the Global Information Technology
Lawyer of the Year award by Who’s Who Legal,
and in 2012 he received the ILO Client Choice
Award in the corporate law category for Belgium.

Shai founded a mid-size international law firm
in Amsterdam in 1994, joining forces with BWK
Partners in 2014. He is now the international
practice coordinator at BWK Partners and
managing partner of the firm’s Israeli oﬃce.
He studied law at the Hebrew University in
Jerusalem and qualified as a lawyer in 1984,
working as a lawyer in the United States from
1986 to 1991.
Shai speaks fluent Hebrew and English, and
he is a member of the New York Bar Association and the Israeli Bar Association.

Urs worked at the law firm Kleinekorte & Kollegen in Dusseldorf before joining Busekist,
Winter & Partners then taking a partnership
at Woedtke & Partners. In May 2016 he
joined MKRG (Mütze Korsch Rechtsanwaltsgesellschaft) as equity partner in the Corporate and Restructuring Group.
MKRG is a full-service law firm. From its oﬃce
in Düsseldorf 25 lawyers attend to clients
and mandates throughout the Federal Republic of Germany.

Steven has been admitted to the Brussels Bar.
He holds a law degree from the University of
Antwerp (1992) and an LLM degree from the
University of Virginia School of Law (1993).

irglobal.com | page 3

Virtual Series | Overcoming Barriers to Win-Win

U SA

N E W ZE A L A N D

I TA LY

Florence
Joﬀroy-Black

Mark Copeland

Lorenzo Bacciardi

Managing Partner, Mark
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Ms. Florence Joﬀroy-Black is a Medical Device
Marketing Executive, with more than 25 years
of expertise in international markets. Born in
France and now living in the U.S., she truly has
global presence, knowledge and insight.
Her experience includes positions such as
Global Vice President of Strategic Marketing for
corporations large and small (such as Draeger
Medical, Itamar Medical) as well as working
as a Marketing Expert/Consultant for corporations such as HP Medical, Tyco Electronics
and TRW. She knows how to utilise marketing
as a driving force for success by creating key
relationships, driving focused branding and
developing mission critical growth strategy.
Florence has learned the value of initiating,
developing, and managing strategic alliances
into focused marketing campaigns. Her core
skills include globalisation, strategic roadmaps, innovation and growth.
As a CMAA (Certified Mergers & Acquisition
Advisor), and CEO of MedWorld Advisors, she
is now focused in helping ‘buy side’ client companies create inorganic strategies with clear
goals and targets for measurable growth and
success. On the ‘sell side’, her expertise and
proven marketing capabilities assist in properly
messaging and presenting client companies
seeking appropriate acquirers.

Phone: 64 7 345 9050
Email: copeland@copelandlawyers.com
Mark Copeland is a senior New Zealand commercial lawyer. He is the founder and principal
director of New Zealand full-service commercial and real estate law firm Mark Copeland
Lawyers.
Mark developed his career as a partner in toplevel, award-winning corporate, commercial
and specialist property law firms in Auckland
and Rotorua. He has acted for a wide range
of clients, from private individuals too government entities and major international corporations, advising on all aspects of commercial,
agri-business and real estate laws.
Mark is a Chartered Member of the NZ Institute
of Directors, a member of the Rural Panel of
the Arbitrators & Mediators Institute of New
Zealand (AMINZ), a director of several companies and a past member of the Advisory Board
of the Bank of New Zealand for the Central
Plateau Region.
Mark is the Vice Chair of the Legal and Ethics
Committee of the International Paralympics
Committee based in Bonn, Germany, immediate Past-President and Chairman of Paralympics New Zealand and the Chair of the Sir
Edmund Hillary Outdoor Education Centres of
New Zealand (Hillary Outdoors).

Phone: 39 07213 71139
Email: lorenzo@bacciardistudiolegale.it
Lorenzo Bacciardi heads the Cross Borders
Corporate Law Department at Bacciardi and
Partners, specialising predominantly in mergers and acquisitions, joint ventures, real estate
law, international assignment of employees,
strategic international tax planning, law of
trusts as well as will and estate planning.
He is particularly experienced in corporate and
tax issues related to outbound investments
made by Italian clients abroad and to inbound
investments made by foreign clients in Italy.
Lorenzo has been a guest speaker in a number of important seminars and conferences
both in Italy and overseas, presenting on his
areas of expertise. In November 2010, he was
elected Chairman of the Eurojuris International
Business Group, an oﬃce he held until October 2014.
Lorenzo holds a Master of Laws (LL.M.) in
International Corporate Transactions and International Taxation from the Temple University
James E. Beasley School of Law in Philadelphia, USA.
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Mercedes Clavell specialises in corporate,
commercial and real estate law, with a special
focus on international law, as many of her
clients are foreign companies or Spanish international companies.

Simon Rous is a partner in Ashfords LLP
and head of the firm’s London oﬃce. He is a
trusted adviser to public companies, start-up
businesses, non-UK companies and venture
capital investors. Simon specialises in mergers, acquisitions and disposals, joint ventures,
MBIs/MBOs, venture capital and shareholding
structures.

Tuomo Kauttu practices business law with
Kauttu & Co Ltd in Helsinki, specialising in
commercial transactions and international
operations in a diverse range of industries,
including technology, energy, manufacturing
and transportation.

She started her professional career as a tax
adviser at one of the “Big Four” companies,
but now runs her own practice.
She regularly lectures on her expertise and
has taught franchising to students from across
the world as part of the Masters courses
organised by the Autonomous University of
Barcelona.
Mercedes graduated in Law from the University
of Barcelona and holds a Masters in Business
Administration from EAE (Escuela de Administración de Empresas), plus a Masters in Tax
and Finance from CEF (Centro de Estudios
Financieros).

He has particular experience in international
and cross-border deals and advises inward
investors on doing business in the UK. He
is author of numerous articles including the
maintained article in PLC “Structuring and
managing cross-border private acquisitions.”
Simon’s home life is divided between London
and England’s Westcountry.

He has advised various forms of business
entities on corporate law and governance
issues. He has represented corporate clients
and institutional investors in acquisitions and
other transactions involving the purchase or
sale of businesses, as well as in related IPR
and financing matters.
He graduated from the University of Helsinki
with a Master of Laws degree in 1988, and
gained his postgraduate LL.M. from the University of Washington, Law School in 1996.
After graduating, Tuomo first served the Finnish Board of Agriculture, and then underwent
internship on the bench in the Jyväskylä District Court. After this court training, he worked
for a bank, specialising in corporate finance,
subsequently gaining experience as an attorney intern at a New York law firm.
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Q U EST I O N 1

What are some of the negotiation approaches that are
most likely to achieve a deal in your jurisdiction?
UK –Simon Rous (SR) We have over 500 people in the
firm of which 40 lawyers specialise in Corporate Finance.
I major on cross-border M&A, talk at conferences on the
topic and write articles for the likes of PLC magazine. In
my experience there is a big diﬀerence between talking
about such topics as ‘win-win’ or ‘establishing trust’ and
actually achieving it. I recommend the following techniques to assist the negotiation process:

• Establishing trust: Everyone talks about this, but less
about how to achieve it. Things that can work include:

• Homework: At the outset do deep research, not only
on the transaction, but on the parties, their advisers,
their professional lives and the sports and charities
they support. This assists mutual understanding and
respect.

◦ Face-to-face meetings can diﬀuse many issues that
seem big on email exchange.

• First Impression: It will be diﬃcult to change a first
impression so get it right. Whether your role in the
negotiation is ‘Mr Reasonable’ or ‘Mr Exact’ rehearse
it and get comfortable in the role before you meet your
counterpart.

• Active Listening: If you listen and genuinely try and
understand the other side’s point of view the sticking
point is often easily resolved. Even if it is not, your
counterpart will feel more respected.

• Salutations & forms of address: Make sure you know
how to address each member of the opposing team,
including the appropriate body language such as
hand shaking, bowing, eye contact etc. Failure to get
this right can damage your client’s interests.
• Choice of language: Establish the language to be used
in negotiations and whether interpreters are needed.
Have a native speaker in your team to measure the
tempo of the other side.
• Choice of negotiators: Agree internally who will lead
negotiations. If it is you as the lawyer, take your client
to one side and beg him/her not to interject without
your agreement. Your own client (if uncontrolled) can
be your worst enemy. Sit side-by-side with your client so you can write or post each other confidential
exchanges. Things like; ‘they are about to concede
the point - say nothing.’

◦ acknowledging any disparities between the two
sides, by saying something like; ‘We know we are
a big organisation. You are smaller so will be more
agile than us in decision making. Please be patient
with us.’
◦ Finding extra-mural mutual interests.

◦ If you can share humour you are already half way
home (But don’t relax your guard).

Belgium –Steven De Schrijver (SDS) Doing your homework is very important. I learnt a great tip from a US
lawyer whom I was working with in a large cross-border
transaction; he used a small hardcover book for each
important transaction and took note of everything that
was said during the transaction in that little booklet. If
you make a point, it is important that you are well-reasoned and can remind the other side or even your client
what they have said before. Sometimes it is necessary to
explain to the other side why you want to have something
changed in the deal documentation.
In Belgium establishing trust and finding extra-mural
mutual interests is important. You should not forget that in
most cases the sellers and buyers have to continue with
each other, because the buyer only buys a controlling
stake and usually asks the sellers to remain on board for
another five years or so.
Face-to-face meetings are very important in M&A transactions in Belgium. Plenty of business in Belgium is done
over lunch or dinner with a good glass of wine. I cannot
imagine a Belgian transaction without the sellers and
buyers meeting in person, usually over lunch or dinner.

Doing business with smaller companies requires a far
more personal approach than negotiating with publicly
held companies. In family-owned companies, it is not
uncommon for two or three generations of one single
family to be active in diﬀerent parts and at diﬀerent levels
of a company. In most cases, the majority of the board of
directors of those companies still consists of family members. Consequently, the decisions of such companies are
not always entirely rational from a purely commercial or
strategic perspective, as emotional ties with their company tend to make the family member reluctant to allow

expect people to do their homework before coming to the
table. This makes deals with China diﬃcult, because the
Chinese often enter negotiations unprepared and asking
simple questions.

sudden or major changes.

around the bush, and I was the only one willing to give my
opinion. Everyone was taken aback at first, but then we
had it on the table and the Americans felt free to express
their views as well.

Humour is also a very important way to break the ice at
the beginning of a meeting, or after long hours of negotiation. Once, after more than 12 hours of negotiation without any food at the premises of a large Belgian retailer, a
representative working for the buyer kept coming to our
breakout room after midnight to ask additional questions.
I told him that he could only come back again, if he
brought us some Belgian fries.
USA –Florence Joﬀroy-Black (FJB) We are based in
the USA and our deals are largely cross-border in nature.
Preparation and understanding the goals of everyone
around the table is key to making sure the deal ends
up in a win-win situation. Understanding what the buyer
wants and what they will, or will not, accept will make the
diﬀerence between success and failure.
As advisers, we often find our clients have some idea
about what they want, but it is not always concrete. When
you go into the specifics around what it is going to take to
sell their company, and to whom they are willing to sell to;
it helps to determine the right partner.
We want to minimise surprises when we finally sit down to
finalise a transaction.
Spain –Mercedes Clavell (MC) Sometimes lawyers don’t
understand the amount of work advisers have already
done before they become involved in a deal.
Germany –Urs Breitsprecher (UB) I was sitting at lunch
recently with some Dutch colleagues talking about collaboration, they said the most important thing is to establish
trust between deal parties.
That is true with Germans, especially if you deal with the
mid-market. If a German negotiator or target company
does not trust the other side, they will not negotiate and
will leave any conversation. We are well organised and we

USA –FJB If you don’t have relevant information available,
and ready to be honestly communicated, then the deal
won’t happen.
Germany –UB Germans like honesty, we are very direct.
Last week, I had a negotiation with a US firm and nobody
would give their real opinion. Everybody was beating

Germany is also a formal, patrimonial society and we like
to know who is leading the negotiations. If someone has
a title such as doctor, then you should use it.
This is very diﬀerent from The Netherlands, where everybody talks and contributes to a position. In Germany, it is
expected that the leader has the solution.
USA –FJB Diﬀerent cultures will have diﬀerent ways of
behaving, so understanding what the other culture is like
is very important. You can really turn somebody oﬀ on the
other side, by making a wrong statement, or being loud
and combative. As advisers we discuss the importance of
behaviour at the table. Keeping in mind why negotiations
are happening and the ultimate goal is very important.
Spain –MC Nowadays, the main diﬀerences are between
western and eastern countries. Negotiation between
European countries is easier, because, even with dialects,
the laws are quite similar in terms of regulatory issues. I
don’t see so many diﬀerences with the Americans, the
laws are diﬀerent but in most cases we take the same
approach. Things like practicality, preparedness and trust
are important in both cultures.
When you deal with Asian clients, then it is a completely
diﬀerent scenario. The divide between Western and Eastern culture is a big hurdle to overcome.
In Europe we have a common culture in these matters.
There are still some diﬀerences between countries, but
not like it was 20 or 30 years ago.
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Germany –UB I see significant diﬀerences with Asian
clients. We had a deal last year with Indian clients which
taught me a lot.

ner, Ramand Munkur to join us since we can’t expect to
understand every finite nuance in culture and negotiation
without help.

In Western Europe or America, you negotiate a deal, put it
down on paper and that’s it. With Indian clients, you think
you have a deal and agree on it, but this is just the start
of negotiations for them.

Finland –Tuomo Kauttu (TK) The choice of language is
important in Finland. If interpreters are required, then it
can cause problems. It is also crucial to find the correct
negotiators, those who understand the business culture
and are experienced in conducting deals.

I thought we had a deal, but the Indians said no, we
need to get the CEO involved, which surprised me since
I thought I had been speaking with the CEO. We negoti-

I would advocate doing as much of the negotiation as
possible face-to-face, and to clearly demarcate decision

ated again and suddenly there was a President involved.

making among the individuals involved.

We had to start again, but I said ‘no we are agreed. Now
I will leave you with a notary public for an hour and if you
don’t sign I will walk away’. It was not polite, but it needed
to be done.

Italy –Lorenzo Bacciardi (LB) I agree that cross-border
M&A transactions are usually more complex and sophisticated when compared to the domestic ones. This is
primarily due to the fact that there is a need to bridge the
cultural diﬀerences of the involved parties as well as the
practical approaches adopted by the same.

USA –FJB We have clients in India and China and,
depending on who they are at the table with, there will
be a very diﬀerent kind of interaction, understanding this
allows you to manage the conversation better than you
could if you just didn’t understand the culture.
It is definitely a diﬀerent way of doing business; it doesn’t
mean that it’s better or worse, it’s just their way. Adaptation is required since it’s a diﬀerent dimension dealing
with the Asian marketplace.
Germany –UB This diﬀerence is the salt in the soup,
because it makes things interesting. Cultural issues are
big hurdles, but one important thing is to have respect
for diﬀerent cultures. My parents always taught me that
diﬀerent is not necessarily bad, you need to respect this
culture. If you don’t, then things will go wrong.
I have a lot of Chinese clients and some of them were
dealt with by a new partner at my firm who came from a
large German law firm. He told them that in Germany we
play by German rules, when they didn’t comply he was
very unpolite and it was hard for me to save the relationship. It was possible at the end of the day, but I needed
help from a Chinese friend and this was only because my
partner didn’t have any respect for their culture.
USA –FJB We always ask a local representative to join
us in negotiations when advising clients in Asia. In China
we have a Hong Kong oﬃce headed by our managing
partner in Asia. It is the same in India, we ask our part-

I would advocate doing your homework and coming to
the negotiation table well prepared and ready to discuss
each and every issue involved in the deal with a suﬃcient
degree of legal and business technicality.
Appointing an M&A attorney as chief negotiator is a smart
move, since it is important to avoid assigning the lead
negotiator role to the representatives of the parties or to
consultants from other companies involved in the specific
cross-border M&A transaction.
The appointment must be made with care though, since
establishing trust and respect between the negotiator and
the foreign counterpart is crucial. The foreign counterpart
must be able to rely on the integrity and expertise of the
M&A attorney acting as chief negotiator.
In terms of the negotiation itself, I would suggest using a
variety of tempos, allowing the counterparts to take time
to reflect on the topics at stake. Pushing for an immediate
response on the issues addressed can be counterproductive, most counterparts will want to acquire advice
prior to coming back to the negotiation table.
Always maintaining full consistency and coherence during the negotiation stages and on the topics addressed,
ensuring that the issues faced during the negotiation are
all well-reasoned and handled.

Simon Rous pictured at the 2015 IR Annual Conference in London

New Zealand –Mark Copeland (MCL) New Zealanders
are known world-wide for their willingness to speak and
act directly, with little need for prior formalities. However,
as for most cultures, establishing trust in negotiations is
very important. Without such trust, the resolution of deal
obstacles may be impossible.
As for any commercial negotiation, preparedness is
important. New Zealand may be a country far away from
most others, but its business people are typically very
well informed on a global level, and Kiwi legal and financial advisers are generally as good as any professionals
in the world.
Obstacles in international commercial negotiations are
inevitable. Where New Zealand entities are involved,
the best approach for foreign entities to adopt is to fully
understand their transaction drivers, so that the commercial reasons for wanting a certain position or outcome
can be clearly articulated. New Zealanders will listen
to and consider well-structured arguments, but will not
accept positions based on amorphous international
‘corporate policy’, or actions considered tantamount to
corporate bullying.
Generally, business owners and/or senior management
will front commercial negotiations in New Zealand. While
the role of the legal and financial advisers will be important, only the lawyer will be part of the negotiating team.
They will not be left to control the negotiations, and will
not be the final decision-makers.
Commercial negotiations with New Zealand entities can
often be less formal than in other jurisdictions, and if a
dose of humour may assist all parties to be at ease it will

be used. However, this does not mean that such negotiations are any less important for the New Zealand party.
When obstacles in international negotiations occur, the
best approach an oﬀshore party can adopt with New Zealand parties is to be respectful, patient and well-reasoned,
to focus on the longer-term relationship rather than the
“now’ imperative, and most of all to maintain personal
trust in all dealings.
The Netherlands –Shai Kuttner (SK) The Dutch approach
to negotiations is very practical and target oriented. Each
party usually has its own style and issues, but in most
cases trust is an imperative issue and all must be done to
achieve that in the course of negotiations. This becomes
even more important when the parties are from diﬀerent
countries and cultural backgrounds.
All parties to a deal must play fair, be honest and open
as much as possible. Failing on that issue will lead to
breakup. Creating trust will likely overcome most hurdles,
alongside a consistent and well-reasoned approach.
Doing homework is always imperative. A Dutch party is
always well prepared and will spend time on due diligence. If the other party is poorly prepared, that will likely
cause delays and possibly failure.
We also find that there is only so much parties can
achieve over conference calls and emails. Technical and
legal issues can be solved without meetings, but important commercial issues must be resolved in person. We
always find face-to-face meetings to be critical in this
aspect.
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Q U EST I O N 2

What are some of the negotiation approaches least likely
to achieve mutually satisfactory resolution of a deal
obstacle in your jurisdiction?
Netherlands –SK Dutch negotiators are cool and collected, so loss of temper is never helpful and may end
a dialogue. Incorrect style may also be a great negative,
including poor manners and an abrasive negotiation style.
A ‘loose cannon’ client may kill a deal and they are not
well tolerated. Dutch parties seem to remember all and
take things like that to heart, therefore it is not easy to
amend such behaviour after the fact.
USA –FJB At the end of the day, problems happen in
negotiation, but it goes back to trying to limit some of
these flare ups by preparing and coaching clients appropriately.
Germany –UB Even in Western Europe, the cultures are
very diﬀerent in my opinion. The French are so totally
diﬀerent than Germans. We had a client from France who
was buying a German company. They should have signed
the deal at the end of July, but when it was delayed to the
beginning of August, the big French law firm said they
couldn’t negotiate in August, because they were all on
holiday.
If I said that in Germany or the US, they would think it
was a joke. The law firm called me on September 1st and
said they were ok to continue, but there was no signing
because we lost momentum from the deal.
I would never have left the table for holidays in that situation, I would have skipped my holidays for the deal.
Spain –MC These things vary a bit depending on the
country in question, and you will find diﬀerent approaches.
This summer I was at the beginning of a transaction with
Italian lawyers. We were working eight hours per day trying to advance this transaction, so I would say that there
is a diﬀerence between the traditional law firms in Spain,
Italy or France and others that are more commercially and
internationally-minded. They will work in a diﬀerent way.

USA –FJB In the US we have this problem with a lot of
other countries around the world. There are a lot of holidays, whether government-related, religious or whatever.
From a US perspective I have yet to have an issue like
that. We are in the final stages of a deal here, and, despite
a number of delays, the conversation kept going. The US
is all about business and things don’t stop, even when the
protagonists are on holiday.
England –SR Emotion can really disrupt negotiations (at
least with Anglo Saxons), but if used strategically, can be
a useful tool. Many Anglo Saxons would rather concede
a point than incur an emotional exchange. When your
opponent uses this technique, make it public by saying
something like; ‘I see you feel emotional about the environmental warranties. Do you have a particular sensitivity
you want to share with us?’
Other techniques that can be damaging to the deal process include;
• Walking away: Be careful when you use this. The other
side might call your bluﬀ and ruin your credibility for
the rest of the negotiations. Used correctly it can be
very eﬀective e.g. by private call lawyer-to-lawyer with
a line such as; ‘my clients had a bad experience with
this issue on a prior deal and will walk away. We both
want this deal to happen so let’s find a compromise.’
• There is another buyer: This is best not to be said
overtly, but should be an underlying theme implied by
secret phone calls or unexplained delays etc.
• This is market practice: A hateful phrase which really
means ‘our firm is bigger than yours and knows more
about what goes on in the market.’ However, it can
be a useful tactic against a firm that is easily cowed.

Lorenzo Bacciardi pictured at the 2017 IR ‘On the Road’ Conference in Singapore

• My Client Board will never accept that: Best used with
the same precautions as in ‘walking away’ above. It
is particularly helpful where you act for a global company, and you can tell your counterpart ‘this deal is
only a small item on the board’s agenda and we will
only get one crack at getting it approved.’

Belgium –SDS Losing temper or patience during negotiations or during a conference call is certainly perceived
badly in Belgium. Most Belgians are quite civilised in
their communications and do not like people that start
shouting,

• Don’t get the style wrong: If you are perceived as too
aggressive it will get reported back to your clients and
undermine your position. While winning your points,
be relentlessly nice and charming.

It is very important, certainly when Belgian sellers deal
with a large foreign buyer, that they feel respected. A
foreign buyer that wants to impose everything under the
pretext that this is how they do things in their country will
not be appreciated. Empathy is very important.

• The illusion of control: If your counterparts feel denied
a share of control they will be expect a trap and baulk
at everything you propose. Better to give them the
illusion of control by following their agenda and clearly
acknowledging their concerns and mirroring their language, rather than brushing over them.

The threat of walking away can work, but only if you use
this measure with moderation and when you know that
your commercial position is strong enough. If you do walk
away, it also has to be clear for the other side what it will
take to get you back around the table.

• Ego matters: Failing to ensure your counterparts feel
respected and listened to will only stiﬀen their resolve.

Italy –LB Submitting an extremely thick and lengthy set
of documents, and expecting Italian counterparts to hold
negotiation in great detail on each and every provision
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of the set of documentation, is unlikely to work well. This
is particularly true if you are unavailable to adopt and
use a neutral language for the negotiation and drafting
of documents.
Not making use of a common language obliges the parties to appoint an interpreter who may further mislead the
parties due to his/her potential lack of practical legal and
business language knowledge.
Leaving the negotiations entirely to the representative of
the foreign investor with limited access to the foreign M&A
attorney, particularly with respect to legal and contractual
technical provisions, can also be a problem. In the past,
we have seen foreign investors acting as the direct counterparts in place of M&A attorneys, even on strict legal
issues they had no knowledge of.
It is also worth noting that loss of temper will not have
the eﬀect of inducing Italian parties to change their negotiation approach and/or to accept the terms proposed
by the foreign party. Threat of walking away from the
negotiation table or starting the negotiation with another
purchaser will not help to resolve any deal obstacle, but
rather contribute to the final breakup of negotiations.
New Zealand –MCL Any behaviour which negatively
aﬀects the creation of such trust can put the conclusion
of such transactions at risk. This is because, with a population of only four million, New Zealand remains a country
where most business is done through personal contacts.
Rightly or wrongly Kiwis tend to carry this approach
through to international negotiations.
For cross-border M&A transactions, New Zealand companies and their advisers will have performed due diligence
on the foreign transaction entity at an early stage, and will
expect that such homework is reciprocated. As it is insulting for US businesses to be mistaken as Canadian, so it
is insulting for New Zealand businesses to be considered
Australian. Not because there is anything wrong with Australia, but because this displays a lack of professionalism
and understanding of pan--global and regional economic
realities by the oﬀshore entity.

Oﬀshore investors should not assume that New Zealand
is a developing country just waiting for their world-beating
technology, product, expertise or other service oﬀering.
New Zealand is a mature country technologically, with
global corporates such as Microsoft and Samsung releasing their products first into New Zealand for market testing
and refinement.
Generally, international entities should never adopt a
‘superior’ or bullying approach in negotiations with New
Zealand businesses. New Zealand is a small but proud
country, known for punching above its weight on a global
achievements basis. Kiwis do not like to be told that
something cannot be done, so a consistently positive
approach to negotiations and a friendly demeanour will
stand oﬀshore entities in good stead.
Finland –TK I find that there are a number of negotiation
techniques that work poorly in Finland. Negotiators that
plead market practice as a reason for insisting on a point
of view are not viewed favourably and neither are those
who blame inflexibility on their board. If a deal is to be
done, there needs to be flexibility.
The Finnish are straightforward people and will detect if
a negotiator is adopting a style because they believe it
will work better (either relentlessly nice or abrasive). It is
much more eﬀective to be yourself in negotiations.

Q UEST ION 3

Which techniques are typically used by international
counterparties in your jurisdiction to overcome what
appears to be an insurmountable obstacle?
Italy –LB Relaxing the tempo is a good technique,
adjourning meetings in such a way to allow the parties to
further review the applicable rules and/or reflect on alternative solutions. They can then come back to the negotiation table with a proactive and constructive approach,
in order to overcome the obstacle and reach a mutually
acceptable and satisfactory solution.
Assigning the resolution of specific business issues to the
representatives of the parties, while allowing them to meet
face-to-face and discuss the matters from a business
standpoint without interference by the legal counsels, is
also a good idea.
We also advocate the creation of separate groups of
negotiating people, allowing each committee to address
and face the specific issues of the transaction connected
to their expertise.
Netherlands –SK The best technique I know to overcome
obstacles is to allow the two top negotiators to go oneon-one. Many times too many bankers, lawyers and advisers get in the way and it is best to keep it simple when
attempting to overcome diﬃcult issues. Top executives
may well come up with sound, commercial solutions, and
be able to see the broad picture. They are also more likely
to employ out-of-the-box solutions.
Germany –UB If I feel there is a diﬃcult situation, I like to
use humour. When you use humour correctly, most people relax, the problem is that humour around the world is
often diﬀerent.
If you can create a more relaxed situation, then it is easier
to continue negotiations, we are all human beings and we
want to be happy people.
I was once negotiating for a start-up and we broke oﬀ to
play table soccer. Afterwards it was much easier to go
back to the negotiations and even the hard parts didn’t
feel as problematic as they did before the break.

USA –FJB Did you find that having that personal relationship made it harder to complete the negotiations?
Germany –UB Not necessarily. If you have a good relationship, it makes the negotiations easier. You can still
be hard, but it’s just easier to deal with the person if you
know them.
USA –FJB I’m not sure there is one unique technique
that you should use. it all depends on being flexible and
understanding the people you are working with. What
works in one situation may not work in another, so understanding personalities helps. I know some examples
where people would not like the less formal approach
mentioned by Urs, but humour is one way of taking a step
back and reminding people why they are at the table. It’s
ultimately about both sides winning.
In M&A, the relationship does not end at the signature,
there is still a hand over that needs to happen. If the two
parties cannot find a way to talk to each other, they will
run into issues during the integration. A lot of M&A deals
fall apart after the signature.
Germany –UB There is no single solution and quite often
we just exchange negotiators when we see a problem.
We always have a second lawyer in line to step in with a
diﬀerent personality if required.
New Zealand –MCL It is common for New Zealand
negotiators to ‘park’ or at least slow discussions down
when seemingly intractable issues arise. Stepping back
to further consider the issue from diﬀering angles is considered prudent business practice.
Kiwis pride themselves on the nation’s ‘No 8 Wire’
mentality, which essentially means that that there is a
solution to everything. In this vein New Zealanders are
very good at thinking outside the box, and oﬀering alternative commercial options or solutions. But this can take
time, and normally a transaction will not be signed oﬀ
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until ALL material commercial issues are in fact resolved.
‘Agreements to agree’ at a later date are anathema to
New Zealand corporate advisers.
If alternative resolutions are not immediately achievable,
Kiwi companies – particularly larger corporates - may
agree to resolve them by reference to selected experts
(including an international arbitral-equivalent panel process) but again, typically the business owner or senior
managers will want to have the final say in any material
decision making. This is a unique geo-political aspect of
New Zealand businesses which must be understood by
all cross-border negotiators and their advisers dealing in
New Zealand.
Finland –TK Yes, stepping back and relaxing the tempo
is certainly a major way to overcome obstacles in Finland.
England –SR Stepping back is a good technique to use
if things are stuck. It is best to step back and relax the
tempo. When the parties have time to reflect, the deadlock often dissolves.
I would also advocate reverting to 1-on-1. Sometimes it
is a personality clash that creates the deadlock. It may
work to refer the sticking point up the chain to the two top
principals to resolve or park, so the routine negotiations
can continue.

Other techniques include preparing a neutral position
paper, which neutrally states the negotiating positions of
the two sides. This shows respect and that the parties are
‘listening’ to each other. The deadlock often disappears
or slips down in terms of importance. Thinking outside
the box can also be useful. People talk about this, but few
have the mental agility to do it. There may be any number
of alternative solutions such as insurance to cover oﬀ the
contingent risk, available at the shared premium cost of
the parties.
Belgium –SDS A tactic that usually works well is for the
project leader of the foreign investor to take the seller
aside to discuss potential deal breakers and find a solution. It is important that Belgian sellers have the feeling
that they are part of a larger whole, that they feel valued
and don’t believe that the foreign investors only want to
take.
M&A insurance is also very useful for overcoming obstacles, and is still quite new to the Belgian market. One of
our clients had been negotiating for several years with a
Belgian target. Their risk profiles were very diﬀerent, so
there were several financial investors that did not want any
long-term warranties or large escrow amounts. The problem was resolved by M&A warranty indemnity insurance,
allowing our clients to arrange normal representations
and warranties for the purchase of a software company.

Q UEST ION 4

Please recount a “war story” in your experience of a
negotiation approach that went spectacularly well and
explain how/why it worked.
Finland –TK We recently represented a foreign company
acquiring stock in a Finnish company. In this case, we
were provided an opportunity to start early, instead of
waiting until the deal was well underway, and had face-toface meetings during the process. As a result, the scope
of representation for each member of the group was
clearly defined, making successful negotiations possible,
and resulting in a good deal.
Germany –UB I once represented a small German
company when a French company was in the process of
buying it. The owner’s daughter died suddenly of a heart
attack during the negotiations and the two attorneys on
either side held the deal together. Negotiations were conducted in a polite and respectful way following the death,
and we signed the contract. One year later, the French
corporation called me to see if I would represent them.
They liked the way hard negotiations were conducted in a
fair and honest way.
At the end of the day it’s always good if the two negotiators can see the bigger picture and try to bring interests
together. Even if they negotiate hard, they need to be fair
and honest with each other. Building trust with a negotiator can be helpful when parties get emotional.
USA –FJB Very often we start at an earlier stage than a
lawyer during the M&A process.
Sometimes a seller has very strong feelings about who
should acquire their company. In a recent example, one
of the potential buyers was someone our client did not
want to deal with, but through a lot of work on our part,
we managed to get our client to understand the equation
– value equals strategic fit and timing.
We explained that the highest value he could get for the
business was to go to this company who was a competitor. It took a lot of negotiation, but it was the best match
and took our client forward, when previously he had been

very strongly against the transaction. We turned around a
bad situation into a positive one and in the end it was a
very good deal on both sides.
Spain –MC I agree that sometimes when you find the
right match, it is easier if trust and a good relationship has
been created. When the client comes to a lawyer, they
have already agreed to a memorandum of understanding
or letter of intent and these previous steps have been
worked out by the negotiators.
Belgium –SDS A negotiation approach that usually works
well is to turn around drafts very quickly. I always try to
negotiate on my last draft, even if we have to turn around
the draft from an opposing counsel overnight.
Once I had to negotiate a deal in Luxembourg for a
Belgian IT company to purchase the IT subsidiary of a
Luxembourg steel company. We negotiated the whole
day, then I had a debriefing with my client over dinner.
I prepared a mark-up overnight, slept for one hour and
presented the new draft to the client during breakfast.
The seller and their counsel were very surprised when we
arrived at the company and presented a mark-up, finally
reaching agreement on the SPA around 2pm. My wife was
less happy when I had to drive back that Friday afternoon
from Luxembourg to Brussels through a snow storm after
only one hour of sleep, but I guess these are the war
stories that M&A lawyers get a kick out of.
Another approach that usually works well is the package
deal approach. When there are about 10 points left to
negotiate, I will go to my client and ask him which five
to six points are really important to him and then take
opposing counsel aside to agree a package deal to break
the deadlock. It is important to make it clear to your client
that he cannot win on all counts, then pose solutions. To
be a deal maker rather than a deal breaker.
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If I am acting for the seller, I also try to agree on a more
extensive term sheet, before giving access to the data
room. It is very frustrating for the sellers of a medium-sized
company to work day and night during several months to
answer all possible questions from the buyer’s lawyers
and accountants, only to receive a draft of the SPA which
is totally unbalanced in favour of the buyer.
New Zealand –MCL In a Cross-Border M&A transaction
involving a US-based acquisition of a New Zealand manufacturing business, significant issues arose concerning
the definition and scope of the Intellectual Property (IP)
to be acquired. Several conference calls were held to try
and resolve these matters, but they seemed intractable
and likely to disrupt the transaction. These issues were
critical to the New Zealand business owner, and were
very complex.
Recognising the risks being posed, our firm, as the New
Zealand-based advisers, requested that all conversations
concerning the IP be ‘parked’, while both parties further
considered them. However, all other transaction negotiations would continue.
In the meantime, we sought independent advice from US
legal colleagues about the US acquirer’s IP positions.
Through such advice it became clear that both parties

had a fundamental misunderstanding of what IP Rights
meant to the other, IP law being territorial in nature and
often diﬀering in local concept and application.
Once this was understood, a more fruitful conversation
took place, and these inter-jurisdictional IP concepts
discussed and explained. As a result, the key outcomes
and associated drivers for each party were more clearly
understood. From here, a final agreed position was
achieved through some creative thinking by all parties.
By taking this diﬃcult issue ‘oﬄine’ but continuing to
focus on maintaining trust and goodwill between the parties in the wider negotiations and context, an extremely
successful outcome was ultimately agreed by all parties.
Netherlands –SK We recently acting for a Spanish seller,
selling a large Dutch company to an Italian buyer in a
multi-billion Euro transaction. Once the price and general
commercial terms were agreed, all bankers, lawyers and
financial advisers met in London, a neutral territory, and
within one week all terms and agreements were finalised.
Long drafting sessions, with a pre-set schedule, and a
small team to resolve hurdles in place to assist, helped
ensure the diﬃcult process was completed in a short
time.

Urs Breitsprecher pictured at the 2017 IR ‘On the Road’ Conference in Singapore

Trust, good will, well organised teams and open minded
legal advisers on both sides were instrumental.
Italy –LB In a recent cross-border M&A transaction, we
had a foreign party negotiating and successfully convening with the Italian party a call option right whereby
the foreign party would be entitled to purchase a certain
amount of share capital of the company owned by the
Italian party.
The foreign investor intended to secure that the Italian
party would not record any pledge, lien or collateral on
the opted shares.
To achieve the abovementioned objective, the foreign
party requested that the call option right be transposed
from the Shareholders’ Agreement into the bylaws of the
Italian company.
The Italian party refused, since they wanted to avoid
public disclosure of the terms of the option right at the
company registry. We were asked to find a solution that
could satisfy the legitimate interests of both parties.

right, while ensuring they would not be able to use the
share certificate to record any pledge, lean or collateral of
any kind on the optioned shares.
England –SR I was up against a senior lawyer from a
‘magic circle’ firm who, when negotiations on any point
went on too long, would start to fume, grumble and let his
hands shake. My clients, not wanting a row, would start to
concede. After a couple of these incidents I said:
‘Jeremy, I see you are adept at losing your temper to
win a point. You don’t have a monopoly on losing your
temper, we can all do that. Indeed, the principals (your
client and mine) have a greater right than we to do that
since it is their money we are talking about. If they can
remain calm, then I think you and I can do the same.’
He never did it again. You can do the same if other
deceits are tried, such as showing oﬀ quoting case law or
other big deals done. I call this ‘naming your opponent’s
weapon.’

We appointed an escrow agent that, pursuant to a confidential escrow agreement agreed upon between the
parties, would hold the share certificate pertaining to the
optioned shares. The solution allowed the Italian party
to maintain full confidentiality on the terms of the option
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Q U EST I O N 5

Please recount a “war story” in your experience of a
negotiation approach that went spectacularly badly and
explain how/why it failed.
New Zealand –MCL In a recent cross-border M & A transaction involving an Australian-based acquisition of part of
a New Zealand technology business, significant issues
arose concerning the fair price payable by the acquirer for
the ICT consultancy side of the New Zealand business.

where the buyer became oﬀended by the attitude of the
seller, which was that he was always right and the buyer
was always wrong. That is an attitude that can end a deal
or a conversation very quickly. We don’t see this too often,
as the seller is usually willing to concede something.

The acquirer made clear that it was not ending the negotiations until all commercial terms were thrashed out. Our
firm, as the lead New Zealand advisers, strongly advocated that both parties take time out to re-charge and
further examine the issues, but the acquirer, for reasons
known only to them, insisted on unbroken negotiations.

The conversation was not necessarily over in this case,
but it was compromised. At the end of the day, a deal is a
partnership and there is some community living required.
You have to be able to understand each other for the deal
and business to move successfully forward.

Our New Zealand owner client reluctantly continued with
the bargaining and at 3.00am, following much shouting,
tension and acrimony, the parties eventually agreed terms
and executed the acquisition documentation.
Despite this apparent success, the New Zealand party felt
overwhelmed by this ‘negotiation by exhaustion’ approach
employed by their (much larger) overseas acquirer. Personal trust in the acquirer’s management had been lost,
and the New Zealand party was left with little goodwill
towards the acquirer.
As a result, the commercial relationship was severely
damaged, and irretrievably broke down for good a few
weeks later.
Germany –UB We represented a German firm buying an
English business. Two partners flew over to negotiate the
deal, and they came back with big smiles saying they had
achieved a great price, at only half of the expected figure.
What they didn’t understand was English politeness. The
English negotiators never said no, but they called me
before my partners landed to say the deal was oﬀ. I had
to break the news when they arrived back in Germany.
USA –FJB I have an example involving two diﬀerent Asian
cultures. The seller decided to go and have the upper
hand on the buyer, by creating a shift in balance with
regard to the negotiation. Ultimately, it got to the point

Nobody is 100 per cent right or wrong, you have to find
the happy medium – that’s when a negotiation is a good
one.
Spain –MC I remember the deals that have gone badly
better than those that went well.
The worst situations I see are when a large professional
multinational is the buyer, targeting a family owned company run by a father with children on the payroll. Selling a
family business is often seen as more of a failure than a
success in Spain, which is diﬀerent than the USA.
Often it is necessary for managers or directors to stay
in the newly-acquired company to oversee a new labour
agreement. I have twice seen the labour agreement
stopping the transaction going ahead because the owner
didn’t like negotiating labour. When the buyer rejected
some clauses in the agreement, he felt like they were
rejecting the company, its ethics and its policy towards
employees. This can end a transaction when everything
else had been done.
I will always try to negotiate labour agreements first,
since, at the end of the deal process, everyone is more
tired and sensitive.
Italy –LB We negotiated an M&A transaction in which
our foreign client was negotiating the acquisition of a
business line owned by an Italian party. The transaction

required the incorporation of an Italian limited liability
company that would then, in turn, purchase the line of
business from the Italian selling party.

bad deal that was still better and more legally sound than
the deal that the first LOI and Asset Purchase Agreement
would have created.

The approach adopted by our client was a complete
failure. They negotiated without having full certainty of
the availability of funds to complete the deal; buying time
while they attempted to obtain the necessary acquisition
finance.

Belgium –SDS Arrogance is always a poor negotiation
approach, and some lawyers or law firms do take themselves too seriously. I once represented the shareholders
of a Belgian IT company who tried to sell a controlling
stake in their company to a US hedge fund. The US hedge
fund was represented by a so-called white shoe law firm
known for its quiet, academic approach. They came with
a standard buyer-friendly sales and purchase agreement
(SPA) and showed little empathy for my client’s lack of
legal sophistication, and the fact that my client would
manage the company for at least another five years.

Written evidence of the incorporation of the Italian company was a condition of sale, and we were approached
by the counsels of the Italian selling party, requesting that
confirmation.
When our foreign client asked us to buy time with the
counsels of the Italian selling party, we immediately
advised them that such an improper negotiation approach
was likely to cause pre-contractual liability and was also
likely to cause the breakdown of negotiations.
Our assumption was correct and the tactic led to conflict
with the Italian selling party, who felt misled. The deal
finally broke up and both parties were left dissatisfied.
The acquisition finance was never ultimately granted.
England –SR In one recent case, I spent days trying
to win an important point by email and subsequently in
face-to-face negotiation. The other side were just about
to concede when my client, taking pity on the other side,
said to the meeting ‘Simon, I think we can concede this
point.’
My client had not understood the importance of the issue
and had forgotten my entreaty not to interject during
negotiations. Even if we could have conceded the point, it
should have been horse-traded for plenty of other issues.
Finland –TK We represented another international company acquiring assets in a Finnish-based international
company. In this case, the scope of representation was
not clearly defined, and our work started when the deal
was already underway.

We told them that there were at least more than 10 deal
breakers in the SPA, so the clients agreed that legal
counsel should meet to resolve the outstanding issues.
We received a two-hour lecture from a law professor on
why our client should accept all of his points. In the end
our client ran away from the deal and sold the controlling
stake to a Belgian private equity fund which showed
much more empathy for the situation.
Netherlands –SK We acted for the Israeli owner of
a Dutch group who was targeting a business unit of a
multinational conglomerate. Selling and buying a business unit, rather than a company, is complex with a
great potential for conflict. The seller was arrogant and
disrespectful to the small and relatively unknown buyer.
They played the game in a dishonest way, and after an
agreement was signed we ended up in arbitration over it,
once it was realised that important information had been
hidden from us.
We cancelled the acquisition and sought compensation
for the process, because there had been no true attempt
to bridge the cultural diﬀerences by a large, arrogant
seller. The acquisition was a colossal failure, but at least
our client was well compensated for it.

The major problem was the scope given to the accountant and consultants, who had been involved in the legal
work, completing the letter of intent (LOI) and preparing
the first draft of an Asset Purchase Agreement. It was a
challenging task to get the deal back on track and correct
legal errors in the structure of the transaction, as well as
in the draft Asset Purchase Agreement. This had a serious impact on negotiations from both sides, resulting in a
irglobal.com | page 19

Virtual Series | Overcoming Barriers to Win-Win

Contacts
UK HEAD OFFICE

KEY CONTACTS

CONTRIBUTORS

IR Global
The Piggery
Woodhouse Farm
Catherine de Barnes Lane
Catherine de Barnes B92 0DJ

Thomas Wheeler
Managing Director
thomas@irglobal.com

Simon Rous (SR)
Partner, Ashfords LLP - England
irglobal.com/advisor/simon-rous

Telephone: +44 (0)1675 443396

Rachel Finch
Channel Sales Manager
rachel@irglobal.com

www.irglobal.com
info@irglobal.com

Nick Yates
Contributing Editor

Urs Breitsprecher (UB)
Partner, Mütze Korsch Rechtsanwaltsgesellschaft mbH
- Germany
irglobal.com/advisor/urs-breitsprecher-new

nick.yates@scribereconsultancy.com
www.scribereconsultancy.com

Steven De Schrijver (SDS)
Partner, Astrea - Belgium
irglobal.com/advisor/steven-de-schrijver
Mercedes Clavell (MC)
Of Counsel, Arco Abogados - Spain
irglobal.com/advisor/mercedes-clavell
Tuomo Kauttu (TK)
Partner, Kauttu & Co - Finland
irglobal.com/advisor/tuomo-kauttu
Shai Kuttner (SK)
Partner, BWK Partners - Netherlands
irglobal.com/advisor/shai-kuttner
Mark Copeland (MCL)
Partner, Mark Copeland Lawyers - New Zealand
irglobal.com/advisor/mark-copeland
Florence Joﬀroy Black (FJB)
CEO, MedWorld Advisors - US Massachusetts
irglobal.com/advisor/florence-black
Lorenzo Bacciardi (LB)
Partner, Bacciardi and Partners - Italy
irglobal.com/advisor/lorenzo-bacciardi

!

#

"

$

